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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
court-martial orders and opinions of the Judge Advocate 
General that have been designated for publication in future 
Court-Martial Orders. These digests do not necessarily 


include every point of law covered by the original order 
or opinion. 


Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMO authority in 
judicial proceedings. 


ADMISSIBILITY OF LEDGER BOOKS 


e A general court-martial was trying an ac- 
cused on several specifications that alleged the 
cashing of checks for which there were insuffi- 
cient funds in the accused’s bank account. The 
prosecution was permitted to introduce into 
evidence over the objection of the accused the 
ledger books of a commissioned officers’ mess 
and a post exchange in order to show that, on 
occasions prior to the dates of the checks in- 
volved in the case, the accused had given other 
checks for which there were insufficient funds. 

Entries in these books tended to show that 
after the earlier checks had been dishonored 
the commissioned officers’ mess and post ex- 
change had set up accounts receivable against 
the accused, and that these accounts had been 
subsequently paid by the accused. 

The Judge Advocate General held that the 
ledger books should have been excluded from 
evidence by the court under the hearsay rule. 
“It is not within the regular course of business 
of either the Commissioned Officers’ Mess of the 
Post Exchange to record facts concerning the 
status of private bank accounts (cf. Palmer v. 
Hoffman (1943) 318 U.S. 109). These entries, 
therefore, were inadmissible to show the con- 
dition of the bank account of the accused at 
the times in question. . . .” 


DISMISSAL OF A CRIMINAL ACTION 


e An enlisted man on authorized liberty was 

arrested and confined by civil authorities. Sev- 

eral days after his liberty had expired, he was 

arraigned before the appropriate local civil court 
(Continued on page 18) 
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HOW TO PLEAD A STATUTORY OFFENSE 


By CDR H. S. COFIELD, USN 


When you have an offender to prosecute, 
the first thing you must do is charge him with 
the offense he is supposed to have committed. 

Sounds simple, and usually is—assuming 
you don’t have to dig into the United States 
Code or the statute books of a State to come 
up with a specification that will fit the facts 
you have on hand. 

When this is necessary, there are certain 
pitfalls you must avoid if you want the 
specification to stick. This article has been 
prepared to show you what some of these 
pitfalls are—and how to avoid them. 





N PREPARING SPECIFICATIONS the nor- 
mal starting place is Naval Courts and 
Board, chapter II. If your facts fit one of the 
offenses set forth in the sample specifications 
that appear in that chapter, and if you draft 
your specification in strict accordance with the 
sample, there is very little likelihood that you 
will fail to allege an offense. However, the situa- 
tion frequently arises where the facts of a case 
do not constitute an offense described in one 
of these sample specifications, but are a viola- 
tion of some Federal statute not covered by 
Naval Courts and Boards, or of some State 
statute or municipal ordinance. 

“Pleading,” as used in the terminology of 
criminal law, does not refer to oratory used by 
counsel, but to the written formal indictment by 
which an accused is charged with an offense. 
In naval law,- the “pleadings” are called 
“charges” and “specifications.” In a general 
court-martial an accused is apprised of the of- 
fense alleged by both charges and specifications 
while in a summary court-martial or a deck 
court only specifications are used, the charge 
being omitted. (The question of choosing ap- 
propriate charges for general court-martial was 
dealt with in an article appearing in the Sep- 
tember 1950 issue of the JAG Journal.) The 
only difference between a specification prepared 
for trial by a deck court or summary court- 
martial and one for a general court-martial is 
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that in the former both the place of attachment 
and the ship or station where the accused is 
serving must be alleged, while in the specifica- 
tion for trial before a general court-martial, 
only the ship or station where the accused is 
serving need be alleged. This is because of the 
requirement that the specification referred to a 
summary court-martial or deck court for trial 
must show on its fact jurisdiction over the ac- 
cused. This means that the specification itself 
must allege that the accused is attached to the 
command of the officer who convened the court. 


General rules of statutory pleading 

Once you have ascertained that your plead- 
ings must be based directly on a statute or ordi- 
nance, you must first, if your case is to be a gen- 
eral court-martial, determine what charge is to 
be used. This choice will usually-be limited to 
two of the three general charges: conduct to 
the prejudice of good order and discipline would 
be the proper charge if the offense is not one of 
a scandalous nature; scandalous conduct tend- 
ing to the destruction of good morals would be 
the proper charge if the offense could be char- 
acterized as scandalous. 

Section 27, Naval Courts and Boards, pro- 
vides that it is not necessary to allege that the 
offense was committed in breach of a statute. 
This means that the specification is not defective 
if such an allegation is omitted. However, it is 
proper to include such allegation, and it is desir- 
able to refer to the appropriate section of the 
applicable statute in a manner that will inform 
the reviewing authorities that the offense is 
pleaded as a violation of such statute. While 
in a contested case, the record will probably re- 
flect the statute upon which the specification is 
predicated—either in the argument of counsel 
or elsewhere—such is not apt to be true if there 
is a guilty plea; the record may not contain this 
information unless it is included in the speci- 
fication itself. One acceptable method of re- 
ferring to the statute is to allege in the speci- 
fication that the accused “did in viola- 
tion of Section ——— of the Revised Laws of— 

. -’ do certain acts. 





If the specification pleads the violation of a 
municipal ordinance, or of a statute of a State 
other than the one in which the court is sitting, 
Section 27, Naval Courts and Boards, requires 
that the ordinance or statute must be set forth 
verbatim in the specification. 

Generally speaking, a specification should 
allege an offense in the language of the statute. 
In addition to the statutory language, it will 
usually be necessary to make other averments 
of fact. Sample specifications that appear later 
in this article will illustrate what is meant by 
“pleading in the language of the statute.” 

How specific must the allegations of fact in a 
specification be? The answer to this question is 


found in CMO 5, 1949, 117, which holds that acts © 


or omissions alleged must be set forth with par- 
ticularity sufficient to (1) apprise the accused 
of the offense intended to be charged against 
him, and (2) enable him to interpose the plea 
of former jeopardy in the event of a subsequent 
trial for the same offense. This is the standard 
used by the Federal courts. Because of the im- 
portance of this matter, it will be treated in 
greater detail later in the article. 

The statutes to be discussed by this article 
were chosen because they are typical of some of 


the criminal statutes that are commonly encoun- 
tered in drafting specifications for trial by naval 


courts-martial. There has been no attempt to 
cover the entire field of criminal statutes, or to 
classify all such statutes. The three types we 
will discuss will (for want of better description) 
be called (1) the multiple-offense statute, 
(2) the affirmative-duty statute, and (3) the 
legal-conclusion statute. 


Multiple-offense statute 


The first step in drafting a specification 
based on a statue or ordinance is to analyze the 
statute or ordinance involved. What, exactly, 
does the statute prohibit? What are the ele- 
ments of the offense, or offenses, that it pre- 
scribes? Allegations as to each of these ele- 
ments must be included in the specification. 
Usually this can be done by simply framing the 
allegations of the specification in the words of 
the statute. This is not always possible, how- 
ever. One reason is because some enact- 
ments—particularly some of the Federal crimi- 
nal statutes—prohibit a great variety of acts 
within a single statute. Two examples of such 
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statutes are quoted in section 113, Naval Courts 
and Boards: 

“Whoever shall forge, counterfeit, or falsely 
alter any certificate of discharge from the mili- 
tary or naval service of the United States, or 
shall in any manner aid or assist in forging, 
counterfeiting, or falsely altering any such cer- 
tificate, or shall use, unlawfully have in his pos- 
session, exhibit, or cause to be used or exhibited, 
any such forged, counterfeited, or falsely altered 
certificate, knowing the same to be forged, coun- - 
terfeited, or falsely altered, shall be fined not 
more than $1,000 or imprisoned not more than 
one year, or both, in the discretion of the court.” 

“Whoever shall falsely make, forge, counter- 
feit, alter, or tamper with any naval, military, © 
or official pass or permit, issued by or under the 
authority of the United States, or with wrongful 
or fraudulent intent shall use or have in his 
possession any such pass or permit, or shall 
personate or falsely represent himself to be or 
not to be a person to whom such pass or permit 
has been duly issued, or shall wilfully allow any 
other person to have or use any such pass or 
permit, issued for his use alone, shall be fined 
not more than $2,000 or imprisoned not more 
than five years, or both.” 

(All references in Naval Courts and Boards 
to Federal criminal statutes contained in Title 
18, U. S. Code are now obsolete. Before using 
any sample specification in Naval Courts and 
Boards that refers to any section of Title 18, 
U. S. Code, a copy of the new Title 18, effective 
1 September 1948, should be consulted. The 
above-quoted statutes were used for purposes 
of illustration. Comparing them with sections 
498 and 499 of Title 18, U. S. Code, which have 
replaced them, will disclose changes in phrase- 
ology.) 

Sample specifications based on the first of 
these statutes are found under charges I and II 
in section 113, Naval Courts and Boards. A 
sample specification alleging an offense under 
the second of the quoted statutes is found under 
charge III of section 113, Naval Courts and 
Boards. 

Upon a close reading of the second statute, it 
will be noted that it actually spells out four 
criminal laws. This becomes apparent when 
figures (in parentheses) are inserted at the 
proper locations, as is done in Naval Justice 
(NAVPERS 16199-A) at page 107: 


JAG JOURNAL 





“Whoever shall (1) falsely make, forge, 
counterfeit, alter, or: tamper with any naval, 
military, or official pass or permit, issued by or 
under the authority of the United States, or 
(2) with wrongful or fraudulent intent shall use 
or have in his possession any such pass or per- 
mit, or (3) shall personate or falsely represent 
himself to be or not to be a person to whom such 
pass or permit has been duly issued, or (4) shall 
wilfully allow any other person to have or use 
any such pass or permit, issued for his use alone, 
shall be fined not more than $2,000 or impris- 
oned not more than five years, or both.” 

One offense prohibited by this statute that 
occurs frequently is the second of the four: 
namely, possession of a falsely made, forged, or 
altered naval pass with wrongful or fraudulent 
intent. A sample specification based on this 
portion of the statute is found in Naval Justice 
at page 107: 

“In that Roger Carl Haskell, seaman appren- 
tice, U. S. Naval Reserve, attached to the U. S. 
Naval Section Base, Bar Harbor, Maine, while 
so serving on active duty at said section base, 
did, on or about March 1, 1944, at said section 
base, willfully, without proper authority, and 
with intent thereby to deceive for the purpose 
of thereby obtaining unauthorized liberty from 
his station and duty with said section base, have 
in his possession a regular liberty pass of said 
section base, which said liberty pass had 
thereon, as the name of the officer validating 
said liberty pass, the signature ‘John R. Wells,’ 
which said signature was wholly’ false and 
forged, as he, the said Haskell, well knew, the 
United States then being in a state of war.” 

Although it involves digressing from our 
main topic for a moment, a few precautionary 
observations concerning this specification are 
in order. First, it should be noted that the 
specification does not plead the service number 
of the accused. Today, in conformance with 
ALNAV 483 of 1946, the full name and service 
number of an enlisted person must be used in 
all court-martial and deck-court specifications. 
The phrase “on active duty” was used here be- 
cause the accused was a member of the Naval 
Reserve. If the accused is a member of the reg- 
ular Navy, this phrase is not necessary. The 
closing phrase, “the United States then being in 
a state of war,” is today omitted from specifica- 
tions pursuant to ALNAV 2 of 1946. 
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Affirmative-duty statute 


Let us now proceed to the second of our three 
types of statutes—the statute that imposes af- 
firmative duties. To illustrate this type, we 
have chosen the so-called “hit-and-run” statute 
now in effect in the Territory of Hawaii: Sec- 
tion 11702, Revised Laws of Hawaii, 1945, 
which reads as follows: 

“SEC. 11702. Assistance to persons injured 
by vehicles—Whenever any vehicle strikes any 
person, or collides with any second vehicle con- 
taining a person, the driver of and all persons 
within the vehicle who have or assume au- 
thority over the driver shall immediately cause 
the vehicle to stop and shall forthwith render 
to the person struck, or to the occupant of the 
second vehicle, all needed assistance, including 
the carrying of the person or occupant to a phy- 
sician or surgeon for medical or surgical treat- 
ment, if that treatment seems to be required, or 
if the carrying is requested by the person struck 
or the occupant of the second vehicle; and the 
driver, or persons having or assuming authority 
over him, shall forthwith give to the person 
struck or the occupant of the second vehicle, 
the number, if any, of such vehicle with the 
name and address of the driver, of the owner, 
and of each person in the vehicle at the time of 
the striking or collision.” 

(Penalty for violation of this section is pro- 
vided for in another section of the Revised Laws 
of Hawaii, 1945.) 

How do we go about pleading this statute? 
We must first, of course, make our allegations 
as to name, rate, service number, U. S. Navy, 
ship or station with which serving, and the 
place and date of offense. These allegations 
are common to all specifications. 

What does this statute require of the motor 
vehicle operator? Assuming that the accused 
was the driver of a vehicle, we find that this 
statute imposes the following requirements: 

If the vehicle driven by the accused has 
struck a person or another vehicle containing a 
person: 

(1) The accused must stop his vehicle; 

(2) The accused must render all needed 
assistance; 

(3) The accused must give the person struck 
or the occupant of the other vehicle (a) the 
number of the vehicle driven by the accused, 

(Continued on page 19) 





Uniform Code—Article 49 





DEPOSITIONS 


By CDR G. W. MARTIN, USN 


Did you know that the Code will permit 
the taking of a deposition on oral examina- 
tion? 

Or that the Code will relegate to a posi- 
tion of mere historical interest the 1-year 
sentence limitation that currently applies to 
cases where the prosecution introduces a 
deposition into evidence? 

If not, and if you want to brush up on the 
subject of depositions generally, then you can 
put the next 10 or 15 minutes to good use 
by settling back and joining the author in 
his analysis of Article 49. 





EFORE WE DISCUSS how and when a 

deposition under the Uniform Code of Mili- 
tary Justice can be used, it will be well for us 
to consider just what is meant by the term 
“deposition.” Section 211 of Naval Courts and 
Boards defines it as follows: “A deposition is 
the testimony of a witness, put or taken down 
in writing, under oath or affirmation, before 
an officer empowered to administer oaths, in 
answer to interrogatories and cross-interroga- 
tories submitted by the party desiring the 
deposition and the opposite party.” 

Webster’s definition is about the same, but 
it adds the clause, “to replace the viva voce 
[oral] testimony of a witness.” This clause 
serves to highlight the fact that a deposition is 
nothing more than a written substitute for the 
oral testimony of the witness himself. Being 
written testimony, the deposition can neither 
convey the inflections of voice nor show the 
conduct of the witness while he is testifying. 
Therefore, depositions should not be used except 
as a last resort. If the pretrial investigation 
discloses that the principal witness or witnesses 
are residents of another jurisdiction, and that 
to obtain their testimony, a deposition would 
be required, it would normally be advisable to 
transfer the trial to the jurisdiction where the 
witness or witnesses would be available to 
testify in court. 


6 


A deposition should not be confused with an 
affidavit. An affidavit is similar to a deposition 
to the extent that it is in written form and is 
sworn to, but there the similarity ends. As 
pointed out by section 217 of Naval Courts and 
Boards, an affidavit is ex parte—that is, it is 
taken at the instance and for the benefit of one 
party only, and without notice to the adverse 
party. An affidavit, therefore, offers no pos- 
sibility of cross-examination of its maker (as 
a deposition must do) and is for this reason 
inadmissible in evidence in a criminal case to 
prove the subject matter with which it deals. 

Because a deposition is substitute testimony 
for an absent witness, and is in the nature of 
secondary evidence, its use is necessarily lim- 
ited. All states have by statute established 
certain requirements that have to be met be-. 
fore a deposition is admissible in evidence. As 
we shall see, the Uniform Code embodies similar 
requirements—in article 49 it specifically re- 
cites the conditions under which a deposition 
may be used. We will find, on analysis, that 
article 49 in covering the “use” of a deposition 
deals both with when it can be taken, and when 
it can be admitted into evidence. The first 
paragraph of the article deals with the first of 
these: 

(a) At any time after charges have been signed as pro- 
vided in article 30, any party may take oral or written 
depositions unless an authority competent to convene a 
court-martial for the trial of such charges forbids it for 
good cause. If a deposition is to be taken before charges’ 
are referred for trial, such an authority may designate 
officers to represent the prosecution and the defense 
and may authorize such officers to take the deposition of 
any witness. 

The most substantial departure from current 
provisions governing the use of depositions in 
naval judicial proceedings that is apparent here 
is the express provision for either “oral or 
written depositions.” 

Oral depositions—that is, depositions taken 
on oral examination—are nowhere mentioned 
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in the Articles for the Government of the Navy, 
or in Naval Courts and Boards. They will per- 
mit a much more effective method of cross- 
examination than is possible when the deposi- 
tion must be based on written interrogation. 
When written depositions are used it is very 
difficult to frame questions that will adequately 
cross-examine a deponent. They must be 
written and forwarded at the same time as the 
questions for the direct examination. One 
must anticipate the answers to the direct ex- 
amination and frame the cross-examination 
questions in the alternative to cope with any 
probable answer that might be given in the 
direct examination. When the potential dif- 
ficulties of this procedure are considered, the 
advantage of oral depositions is obvious. Coun- 
sel can watch the reaction of the witness to a 
particular line of questioning and press his 
advantage on cross-examination. The guess- 
work that attaches to written depositions is 
eliminated. 

Another provision of this paragraph that is 
new is the express vesting of power in a con- 
vening authority to forbid “for good cause” the 
taking of depositions. Just how “for good 
cause” is to be construed in the future is a mat- 
ter of conjecture today, but it is likely that it 
will encompass such things as the wholesale 
taking of depositions that would be merely cor- 
roborative, and delaying or frivolous tactics by 
any party to the case. 

Before going on to the next paragraph, it 
should be pointed out that this paragraph of 
article 49 is in direct opposition to the rules of 
criminal procedure in effect in Federal courts, 
which provide for the taking of depositions 
only in behalf of the defendant. The “any 
party” used in this paragraph does (and was 
intended by Congress to) cover the prosecution 
as well as the defense. The only special limita- 
tion made by the Code on the use of depositions 
by the prosecution will appear later from our 
discussion of paragraphs (e) and (f). 

(b) The party at whose instance a deposition is to be 
taken shall give to every other party reasonable written 
notice of the time and place for taking the deposition. 

The requirements of this paragraph repre- 
sent no change from existing naval practice— 
they can be easily fulfilled. Do not attempt to 
take unfair advantage of opposing counsel by 
giving too short a notice of the taking of a 
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deposition. A mutually agreeable time for the 
taking of a deposition can be decided between 
counsel by phoning or writing the opposing 
counsel. This usually will eliminate any for- 
mal postponement caused by counsel’s non- 
availability at the time specified in the written 
notice required by this paragraph. 

(c) Depositions may be taken before and authenticated 
by any military or civil officer authorized by the laws of 
the United States or by the laws of the place where the 
deposition is taken to administer oaths. 

Here we find that the choice of persons before 
whom depositions can be taken has been en- 
larged for the Navy. Except for the provision 
in section 213 of Naval Courts and Boards that 
permits United States consular officers to take 
depositions in foreign countries, we have had no 
express authority, as we have in this paragraph, 
to have depositions taken before civil officers. 

When an oral deposition is to be taken, a 
stenographer must be present to take the testi-. 
mony as it is given by the witness. The 
stenographer and the witness, of course, must 
be sworn by the officer before whom the deposi- 
tion is to be taken. Objections to questions or 
answers by counsel for either side will be noted 
by the stenographer and will be ruled on later 
by the law officer of the court before whom the 
deposition is read. If the oral deposition 
should happen to be before the law officer, an 
immediate ruling can be obtained for he, and 
not the court, has the power to rule on the 
admissibility of evidence. 

As a practical matter in taking an oral depo- 
sition, after the direct and cross-examination 
has been completed it is not necessary for coun- 
sel and the witness or witnesses to wait until 
the shorthand notes are transcribed. Assume, 
for example, the reason for taking the deposi- 
tion is that the witness has received orders to 
depart from his present station immediately 
and will not be available at the time of the 
trial. Consequently, the witness will not be 
available to sign the testimony after it has 
been transcribed by the stenographer. 

This situation can be handled by stipulation 
between counsel, who may agree that the wit- 
ness’s signature to the shorthand notes will 
have the same validity as his signature to the 
transcribed testimony. Should a witness die 
or otherwise become unavailable to sign the 
transcribed notes, the stenographer and the 
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officer before whom the testimony was taken 
will sign and set forth the facts concerning the 
witness’s failure to sign. In transmitting the 
completed deposition, the name of the officer, 
witnesses, stenographer and counsel will be 
included in the certificate. 

Similarly, it may be expected that a deposi- 
tion taken on written interrogatories is to be 
signed by the deposing witness—just as under 
present practice (App. F-17, NC&B). If the 
witness, however, cannot be found when the 
document is ready for his signature, or cannot 
or refuses to sign, the officer before whom the 
deposition has been taken can explain the cir- 
cumstances in his certifying clause at the end 
of the deposition—the essential element being 
the witness’ oath at the beginning rather than 
the signature at the end. 

Where a written deposition is to be taken, the 
interrogatories are submitted to the law officer 
prior to being forwarded to the witness. Coun- 
sel for all parties have an opportunity to ex- 
amine the questions and make any objections 
before they are submitted to the witness. In 
this way, disregarding other rules of admissi- 
bility for the moment, the deposition when pre- 
sented to the court should be complete and 
should contain no incorrect or improper 
questions. 

(d) A duly authenticated deposition taken upon rea- 
sonable notice to the other party, so far as otherwise 
admissible under the rules of evidence, may be read in 
evidence before any military court or commission in any 
case not capital, or in any proceeding before a court of 
inquiry or military board, if it appears— 

(1) that the witness resides or is beyond the State, 
Territory, or District in which the court, commission, 
or board is ordered to sit, or beyond the distance 
of one hundred miles from the place of trial or 
hearing; or 

(2) that the witness by reason of death, age, sick- 
ness, bodily infirmity, imprisonment, military neces- 
sity, nonamenability to process, or other reasonable 
cause, is unable or refuses to appear and testify in 
person at the place of trial or hearing; or 

(3) that the present whereabouts of the witness 
is unknown. 

The first thing that should be noted here is 
that this paragraph deals with the admissi- 
bility of depositions—not with their taking. 
The over-all effect of these provisions was char- 
acterized briefly in the congressional hearings 
as follows: “The admissibility of a deposition 
is made dependent upon the need for its use 
at the time of trial. The same rules of evidence 


apply to testimony in depositions as apply to 
oral testimony.” 

There is, however, more to be found here 
than is suggested by that brief statement—it 
does not cover the fact that a really significant 
change from existing naval law is implicit in 
the terms of paragraph (d)—you will note that 
there is nothing here to place any special limi- 
tation on the prosecution, as distinguished 
from defense, when it comes to the admissibility 
of depositions. 

So here we find that the provisions of para- 
graph (a), which we saw permitted the prose- 
cution as much latitude in the taking of deposi- 
tions as the defense, are carried to a logical 
conclusion in that through (d) the prosecution 
can, equally with the defense, get depositions 
into evidence “in any case not capital, or in 
any proceeding before a court of inquiry or 
military board...” (The rule as to capital 
cases is different—we will cover this in our 
discussion of paragraphs (e) and (f).) 

Compare all this with existing provisions in 
article 68 of the Articles for the Government 
of the Navy, and you have your change in law. 
Article 68, as interpreted (see discussion under 
paragraph (e) below), limits the punishment 
to one year in cases not capital where the prose- 
cution uses a deposition to secure a conviction. 
The Uniform Code, as we have just seen, im- 
poses no such limitation. The prosecution will, 
under the Code, be able to use depositions on an 
equal footing with the defense in all cases not 
capital. 

Another point in connection with paragraph 
(d)—you may recall that paragraph (b), in 
dealing with the taking of depositions, requires 
that every other party be given reasonable 
notice of the time and place of the taking. Now 
look again at (d) and you will find a restate- 
ment of the reasonable notice requirement, but 
this time in terms of the other party. 

The reason for this, as shown by the House 
Hearings, is to insure not only that (1) notice 
be given to all parties involved at the time of 
the taking of a deposition, but also (2) that the 
deposition shall not be used against a person 
who, without notice of its taking, comes into the 
picture at a date subsequent to its taking. This 
situation would arise where 2 men were to be 
tried in joinder and a deposition was taken be- 
fore trial by the prosecution, after giving 
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reasonable notice to the 2 defendants. The 
reasonable notice requirement of paragraphs 
(b) and (d) would, by this, be fulfilled as to 
the 2 defendants. If, however, a 3rd defendant 
were added to the joinder trial before the depo- 
sition was sought to be introduced, this defend- 
ant could object, pursuant to reasonable notice 
requirement of (d), and the deposition could 
not be used against him. 

Subparagraph (1) of paragraph (d) con- 
tains the same language as article 68 of the 
Articles for the Government of the Navy, but 
adds the phrase “or beyond the distance of one 
hundred miles from the place of trial or hear- 
ing.” Thus, under this subparagraph, even 
though the witness is within the state, terri- 
tory or district in which the court is sitting, if 
it can be shown that he is more than 100 miles 
from the place of trial, then his deposition is 
admissible. 

Subparagraph (2) permits the admission of 
depositions if any one of the reasons set forth 
in the subparagraphs can be shown to exist. 
Only one question arose concerning this during 
the congressional hearings. To show this, the 
following is quoted from page 1070 of the 
House Hearings on the Uniform Code: 

“Mr. Brooks. . . . May I ask you this ques- 
tion, Mr. Larkin: Under small 2 subsection (d) 
what is meant by ‘military necessity’? 

“Mr. LARKIN. I take it that covers the situa- 
tion where there is a witness subject to the 
code, or military personnel who are on such an 
important military mission, or by virtue of 
military operations, that it is impossible in 
performing their duty to also be at the place 
of the trial. In that case it is permitted that 
their deposition be read at the trial. 

“Mr. Brooks. Of course, that could be badly 
abused if they wanted to. 

“Mr. LARKIN. I suppose it is a question of 
the good faith in operating or administering it.” 

The conditions precedent for the admission of 
a deposition in evidence that are set forth in 
subparagraphs (1) and (2) are not, of course, 
cumulative—the existence of any one of the con- 
ditions in either subparagraph is sufficient to 
permit admission of the deposition in evidence. 

Don’t be deceived into believing that sub- 
paragraph (3) is as simple as it looks. To se- 
cure admission of a deposition under this, you 
will have to do more than merely stand up and 
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say that you don’t know where the witness is. 
To illustrate, let us take the following example: 
At the time of taking the deposition, the witness 
was in prison. At the time of the trial, this 
witness has been released, but his present 
whereabouts are unknown. To insure the ad- 
mission of his deposition, you must be prepared 
to prove that you have used due diligence to 
ascertain his present whereabouts. The bare 
statement that you cannot find the witness, as 
we have said, will not suffice. You must prove 
what steps you have taken to find him. If he 
has left his last-known place of residence, you 
must prove that fact and prove also that you 
have made inquiry among his friends as to his 
present whereabouts. In other words, you 
should not wait until the day before the trial to 
find the witness. Do not let a deposition lull 
you into a sense of security. 

(e) Subject to the requirements of subdivision (d) 
of this article, testimony by deposition may be adduced 
by the defense in capital cases. 

While this provision is new to naval justice 
to the extent that article 68 of the Articles for 
the Government of the Navy does not make a 
similar provision in so many words, it is not 
new in light of the interpretation the Judge 
Advocate General has placed on article 68. In 
CMO 2, 1944, 272, it was held that article 68, 
in restricting the use of depositions to cases not 
capital, refers only to prosecution, and not to 
defense depositions. 

One thing concerning this paragraph that 
was brought out clearly in the House Hearings 
is that where the defense uses a deposition in 
a capital case, the prosecution shall have as 
much right to full cross-examination of the 
deponent as it would have in the case of a depo- 
sition taken in a case not capital. It is quite 
likely that an express provision to this effect 
will be included in the Manual for Courts- 
Martial that is now being prepared. 

As a matter of interest, the following is a 
partial list of the capital offenses under the 
Code: 

Desertion in time of war Subordinate compelling sur- 
DP ag ee i use of countersign 
beying superior’ offcer in ime "Rorsing & safeguard 

Mutiny or sedition Spying in time of war 


Attooapted’ maliny Wilfully hazarding vessel 


: Misbehavior of sentinel in 
Failure to suppress or report time of war 


mutiny or sedition Premeditated murder 
Misbehavior before enemy Rape 


(Continued on page 22) 
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COUNSEL—voluntary or involuntary choice 
thereof. 

INDICTMENT—not defective where it fairly ap- 
prises the defendant of the charges against him 
so as to protect him from double jeopardy. 

PLEAS OF GUILTY—pleas are not induced by 

promise of leniency when remainder are dismissed 
by United States attorney as a result of agreement 
properly arrived at. 
e@ In Jones v. Hiatt, decided by a United States 
district court on 31 May 1950 (91 F. Supp. 68), 
Jones brought writ of habeas corpus against 
Hiatt, his warden, on the ground of illegal de- 
tention. He alleged that at his trial he sub- 
mitted an involuntary plea of guilty; that he 
was denied counsel of his own choosing; and 
that plea of guilty was induced by a promise of 
leniency. 

The facts in the case were that when the ac- 
cused was arraigned in the trial court he pleaded 
not guilty to each of ten counts of an indictment 
charging him with transporting in interstate 
commerce a certain described false security in 
violation of Title 18, U.S.C. $2314. Jones told 
the judge that he desired an attorney of his own 
choosing. He failed, however, to obtain such 
counsel, whereupon the judge appointed a civil 
practitioner and directed Jones to pay the law- 
yer $100 out of funds in his (Jones) possession. 
Six days later on the trial date, Jones, his coun- 
sel being present, pleaded guilty to the first 
count of the indictment and the United States 
attorney dismissed the remaining nine counts. 
The court sentenced Jones to 5 years in the peni- 
tentiary. 

The court reviewed the language of the indict- 
ment, which set out with certainty the instru- 
ment that was transported, but which did not 
show the exact manner of transportation. It 
showed only the departure point and the desti- 
nation point. It held that this was sufficient to 
apprise the accused of the offense, and that he 
was protected from double jeopardy thereon. 

Jones contended that his plea of guilty was 
induced by a promise of leniency. The facts 
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were that Jones, in the presence of his attor- 
ney, the United States attorney, and representa- 
tives from the Federal Bureau of Investigation 
and United States marshal’s office, had a dis- 
cussion concerning his plea of guilty. He was 
told by the United States attorney that if he 
desired to enter a plea of guilty to the first count 
of the indictment, they would dismiss the other 
counts of the indictment pending against him, 
but would make no promises as to charges pend- 
ing against him in other districts, other than 
that they would write to the authorities and 
state that the judge had taken into consideration 
the other alleged offenses in giving sentence. 
The United States attorney fully performed his 
part of the agreement after the plea of guilty 
had been entered. There was no evidence of, 
and the petitioner admitted there were not, any 
improper promises, threats, or inducements of 
any representative of the United States attor- 
ney’s office to induce the petitioner to enter a 
plea of guilty to count one of the indictment. 
In the words of the court: “There is not a shred 
of evidence to indicate that petitioner entered 
an involuntary plea of guilty.” 

As to the statement of the defendant that he 
was denied counsel of his own choosing, it ap- 
pears that he was given the opportunity to em- 
ploy his own counsel, which opportunity he de- 
clined to exercise. The district judge furnished 
him with counsel because when first called upon 
to plead he stated that he required counsel. 
True, a few days later, he stated that he pre- 
ferred to represent himself, but thereafter, 
when he was brought into court for trial he 
appeared to be satisfied with his counsel and 
made no further statement to the court rela- 
tive to employing other counsel. Accordingly 
this contention was meritless. 

It appeared to the court that there were no 
defects or errors of any kind in any of the pro- 
ceedings against the accused. The writ of 
habeas corpus was discharged and the peti- 
tioner was remanded to the custody of the 
warden. 
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trial by court-martial after trial by civil court. 


e In Allen v. United States, a Court of Claims 
case decided on 10 July 1950 (91 F. Supp. 933), 
Allen sued to recover certain retired pay that he 
alleged was due him as a retired commander of 
the United States Navy. The facts were that 
on 10 May 1948, Allen, a commander on the re- 
tired list of the Navy, was convicted in a United 
States district court of the crime of misappro- 
priating government property, and was sen- 
tenced to confinement for three years in a fed- 
eral penitentiary. On 9 October 1948, the 
President dropped the plaintiff from the rolls 
of retired officers. On 8 April 1949, Allen made 
application to the President for a trial by court 
martial, saying that he was not guilty of the 
offenses for which he had been convicted in the 
district court. The application for trial by 
court martial was denied; whereupon Alien 
claimed that he was entitled to the retired pay 
of a commander in the Navy, citing articles 36 
and 37 of the Articles of the Government of the 
Navy. Allen alleged that the President was 
authorized to drop him from the rolls under 
article 36, but that under article 37, he was en- 
titled to trial by court martial. Because such 
trial had not been granted within six months 
after his application, Allen claimed to be en- 
titled to restoration to the rolls. 

The court held that Congress did not intend 
that an officer who had finally been sentenced 
to a penitentiary should be retried again by the 
Navy, and a possible finding be returned that 
he had been wrongfully convicted. Articles 36 
and 37 were intended by Congress to stand to- 
gether. Further, Congress regarded the fact 
of conviction and sentence of an officer by a 
civil court as a ground for dismissal without 
necessity for re-trial by court martial. 


WIRE TAPPING—general interception of tele- 
phone communications will not render inadmissible 
other evidence legally obtained. 

ARREST—law enforcement officers may make an 
arrest without warrant where there is probable 
cause to believe that a felony is about to be 
committed. 

@ In United States v. Coplon, a United States 
district court case decided on 26 June 1950 (91 
F. Supp. 867), the defendant had, on 17 April 
1950, filed a motion for a new trial on the 
ground of newly discovered evidence. The 
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DISMISSAL FROM SERVICE—no necessity for re-. 





principal and only complaint was that the evi- 
dence upon which the defendant had been con- 
victed was the product of, or traceable to, wire 
tapping, in. violation of section 605, Title 47, 
U.S.C. A.,? relating to unauthorized publica- 
tion or use of communications. The court held 
that if the conviction of the defendant was 
brought about by the use of evidence poisoned 
and tainted by wire tapping, then under the au- 
thorities a new trial should be granted. How- 
ever, the defendant did not impugn or challenge 
any specific testimony introduced against her at 
the trial. 

Coplon asserted generally that her telephone 
wires had been continually tapped and her 
mail intercepted by agents of the Federal Bu- 
reau of Investigation during January, Febru- 
ary and March of 1949. The court said that 
while it may be conceded that the agents had 
tapped her telephone wires, such averments are 
inadequate to show that any testimony offered 
at her trial was tainted by wire-tapping. The 
court, from cases cited, quoted the rule to be 
that “tangible, physical actions separate and 
apart from what may have been said about 
them over the telephone” are admissible. 

While the counsel did not point out any par- 
ticular evidence that was produced by wire 
tapping, it seems to be conceded that Govern- 
ment agents had, by intercepting telephone con- 
versations, obtained information regarding the 
time when the defendant was leaving Washing- 
ton for New York. Coplon, however, also had 
conversations with other employees of the Gov- 
ernment and made inquiries of them that roused 
their suspicion and caused them to make notes 
of the time that Coplon arranged to visit New 
York City. In fact, she admitted telling of 
these visits to a supervisor whose permission to 
leave was essential in each instance. This was 
done at a considerable interval before she actu- 
ally made her trips to New York. Such was the 
evidence in the trial of the case, and this evi- 
(Continued on page 23) 





1 § 605. UNAUTHORIZED PUBLICATION OR USE OF COMMUNICATIONS. 

No person receiving or assisting in receiving, or transmitting, or assist- 
ing in transmitting, any interstate or foreign communication by wire. or 
radio shall divulge or publish the existence, contents, substance, purport, 
effect, or meaning thereof, except through authorized channels of trans- 
mission or reception, to any person other than the addressee, his agent, or 
attorney, or to a person employed or authorized to forward such com- 
munication to its destination, . . . and no person not being authorized 
by the sender shall intercept any communication and divulge or publish 
the existence, contents, substance, purport, effect, or meaning of such 
intercepted communication to any person; . . . (June 19, 1934, ch. 652, 
§ 605, 48 Stat. 1103.) 
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WHERE TO FIND THAT OFFENSE 


By CDR JOHN C. CHEASTY, USN 


HIS TABULATION is essentially a cross- 

index of the offenses under Naval Courts and 
Boards and the Uniform Code of Military Jus- 
tice. It includes, however, not only the names 
of offenses as they appear in these two sources, 
but also other names that are generally recog- 
nized by the legal profession. 

After 31 May 1951 you will find the tabula- 
tion useful to locate offenses under the Code. 
Right now it will help you to locate charges and 
specifications in Naval Courts and Boards under 
the commonly accepted names of offenses as you 
know them. In your study of the Code before 
it becomes effective, it will help you to under- 
stand the new sections if you can see them in 
their original form in Naval Courts and Boards, 
for much of the old law is carried over into the 
new, and interpretations given the old sections 
in Naval Courts and Boards will strongly influ- 
ence the interpretations given the corresponding 
new Code articles. 

In the evolution of law there are often transi- 
tional periods when there is much confusion, 
doubt, and no clear path to show the way from 
the old to the new. We are faced with such a 


through the maze, but if we use it in connection 
with Naval Courts and Boards and the Code and 
read the sections referred to, it will be of some 
assistance until a firmer body of law is estab- 
lished by official interpretations of the various 
articles of the Code. 

In preparing this tabulation, it was observed 
that many offenses were susceptible to different 
interpretations and consequently could be put 
under different sections of Courts and Boards 
or articles of the Code. For example, in the case 
of “assault” the applicable section in Courts 
and Boards depends upon the victim of the as- 
sault, as it does to a somewhat lesser degree 
under the Code. Also, perjury is a specific 
offense under Article 131 if committed in a ju- 
dicial proceeding, but how about perjury in a 
state tax return or land title? That’s why we 
include Article 134, the general charge. 

Should anyone differ with the interpretations 
here offered as to which section or article should 
be used to charge an offense, it would be appre- 
ciated if such differences were reduced to writ- 
ing and submitted to the editor of the JAG 
JOURNAL so that we may correct or amend this 





period now. This tabulation is not a pilot on tabulation where necessary. Additions to it will 
whom we may rely completely to steer us also be welcome. 
Name of offense NC&B Sec. UCM Art. Name of offense NC&B Sec. UCMJ Art. 
A BANS ee Os Es ab ee 127 134 
Adultery, as L. I. O. of rape_____ 121 120 
Absence offenses: Carnal knowledge___________- 121 120 
Absence from command (officer) - 79 86 Sie 5 ee 92 116 
Absence from — but not ‘ Aggravated arson_.___________ 124 126 
from Navy (C to P)_______- 74 86 Aggravated assault ___- 120 128 
Absence over leave__________- 74 86 Agreement concerning false claims_ 82 ,83 132 
Absence without leave _ -_ _- 74 86 Aid in defrauding__ Sditediecaes 59 (1) 77,121, 
Aiding and enticing another 132 
to desert in peace_______-_-_-- 78 82,85 Aid to desertion_______________- 78 77 ,85 
to desert in war_ 49 (2) 82,85 Aid to desertion, T. O. W______- 49 (2) 77,85 
Attempting to desert (C to wide 77 80 ,85 Aiding the enemy -_____________- B-6 104 
Desertion_- “ 76 85 — escape of person under ar- 
Desertion in time of war_____- 49 , a SE SN a Ce 116 (2) 77,95 
Unauthorized absence__ 74 86 Allowing drunken man to go on 
Abusing an inhabitant while on GUS US 86 Bison lets 98 134 
SE ere as citer. areca = on 2 een gc 72 93,103,116, Alcoholic beverages, offenses re- 
128 lating to generally charged as 
Abusive menage ¢ to superior_ 98 (16) 89,117 violation lawful regulation Sec- 
Accessories _ - _ - _- wa 41 98(15), 77, retary of Navy (see also drunk- 
78 enness, intoxicating liquor, etc.)_ 75 82 ,92 
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Name of offense 





Name of offense 








Applying naval property to own 
Ri hc aC Bas eg cae 

Apprehension (see arrest). 

Apprehend offenders, failing or re- 
pn G  SE RRR Cit cee 


pT ARERR a a Sie Re Ss atin ps 
Aiding escape of person----_-_-_- 
Unlawful (false)_....._______- 


jf” | REN Gee ies cece en 
Assaulting a civilian. __________- 
Assaulting an officer__._._______ 
Assaulting a petty officer_______- 
ev another person in the 
2 REISE EEG SOUS NE ee 
Assault with a dangerous weapon 
CR rn ies Soe ees 
Assault with intent to commit a 
MOM ae ooo 
hana. a L. I. O. of: 
Carnal knowledge. ........-- 
False imprisonment_-_-_-_-____-_ 


y 
Assembly, unlawful______._____- 
Attempts, generally..___________ 
To aid the enemy___________- 
pS RNR eas 


To destroy 5 pupae Be prop- 

perty (UC to PF)... -- Bd 
. i SSR es 
To attempt sedition_________- 
To strike superior_________- i 
To compel surrender__ ____ 5 
Attempted theft._...________- 

Automobile offenses: 

Drunken driving- ----_--__--_- . 
Reckless driving____-_-______- 
Speeding (viol. local order) ___- 
8 OS eS eee ea 
Unauthorized use of naval 


Interstate transportation: 
Ce eee eee 
CNR Oe ONT on Se 


Battery (see assault and striking). 


Battle offenses: 


CNN eS os te Ss 
enue Guar. Se 
Failing to afford relief_________ 
Failing to encourage men to 


Failing to seek encounter______ 
Neglecting orders to prepare 
wee 


Neglecting to clear for action__ 
Neglecting to join battle_____- 
Striking flag or treacherously 
I at ik ba eho ae 
Bawdyhouse, maintaining - - -___- 
Beating (see assault, striking) --__ 
PEE irons vicaGieks one e 2b 


Bigamy (see polygamy). 
Blackmail 


Borrowing from an enlisted man__ 
Breach of peace (see affray, riot) - 
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50 92,113, 134 
48 128 


ie 
ADH 


lveoheehee) 


| 


| 
AD 


ww 


os) 
Ar D 


ww 


ee 
orb) or 
8 SSSa 





Breaking arrest. ___________---- 
Breaking quarantine. 
Bribery 
WEY. so ces ee cE 
WERE oh os asa ee 


Captured enemy property, offenses 
relating to.__.._._._.____- 52, 59 (4), 71 
Coeey endangering the lives 


OF Cte ee rs 


Carelessness in obeying orders____ 
Carnal knowledge 
Capital offenses: 


ye the enemy-_____-____- 
ulting an officer i in T. O. W_ 
Bectiee 6.730. .W-.--..... 
Forcing a safeguard___________ 
Misbehavior before the enemy- 
NR or 
MN 6 OS oe ae 
Parole sign or countersign, dis- 
closure or improper use of_ __ 
ne RETR egies 
Sentinel, drunk, sleeping or 
leaving post in T. O. W____- 
BOING. 30 See ee ee 
Su pon. compelling sur- 


Wilfully hazarding a vessel __-- 


Check, issuing w/o funds_ ___--__-_ 
Circulating obscene literature ____ 
Coercing testimony from accused_ 
Coercing court. __-._.________-- 
Cohabitation, unlawful__________ 
Coition, oral (sodomy) -_______-_- 
Combat offenses (see battle of- 


fenses) 


Combinations against command- 


ie Wants oo nos ees 


Compelling surrender -----__---- 
Concealing dangerous weapons 


CVEINMEEE oS. eee ost e 


Conduct to the prejudice of good 


order and discipline, as a general 
article or charge._______.____- 
Absence to avoid transfer (miss- 

ing ~~ OF AE 17 ERE RIESE Sia 
Abusive language to a superior 


Assault w/a dangerous weapon- 
— to take liquor on board 
Cashing bad check___________- 
Disobey orders of a sentinel___- 
Dispose of naval clothing-__-_---- 
Drunken driving_____._____-_- 
Exchange watch without au- 

Ce sc ee 
Incapacitated for duty from pre- 

vious indulgence in intoxicat- 

ing beverages___________--- 


Neglect to pay just debts______ 
Personal use of government 

NN cals on ea lero we 
Publish a contemptuous letter_- 
Strike a civilian____.________- 
Threaten retaliation _______-__- 
Violate local laws_____-.------ 
Wilfully missing ship-_-_-__-.---_- 






Name of offense 





Conduct to the prejudice of good 
order and discipline, as a 
lesser included offense of the 


following: 
Absence from command__--_-_--- 77 
Absence offenses__-__--_-------- 74 
| eee 92 . 
Aiding desertion____-_-------- 78 
pS RE 116 
Apprehend offenders, refusing or 
SE Oe kt ok comes 73 
Assault with a dangerous 
| NE AS APO 98 (20), 
120 
Breaking arrest ____-_------ 94 
Carelessness in obeying orders 66 
Combinations to weaken 
authority... .-.-.. 64 
Contempt of superior officer - 63 
ee oe, 60 
Culpable inefficiency______ 67 
Desertion__-_-__-_-- - 76 
Destruction of property __- rat 111 
NS erate ne Giessen oo 92 
Forging a discharge certificate. 113 
Forging a naval pass__----_---- 113 
Fraudulent enlistment ___--- -- - 103 
Hazarding a vessel___________- 69 
0 Ee 104 
Neglect of duty_______-_- 105 
Obscene literature, offenses re- 
lating to__.-___- 126 
Not using best efforts to Prevent 
destruction _-_--__-_- 68 
Postal offenses _ 117 
Riot_ _- . 92 
meet... . 92 
Resisting arrest ____ 106 
Unauthorized absence. 74 
Unlawful assembly - - - - _- 92 
Uttering mutinous words__- 65 
Uttering seditious words____- 65 
Violating lawful general order 75 
Violating lawful regulation-____- 75 
Wasting public property____- 71 
Conduct in battle (see battle of- 
fenses). 
Conduct unbecoming an officer 
and a gentleman__________ 99 
Cheat in examinations- ___-_- 99 (3) 
Failing to keep a —_ Ses. 99 (2) 
Neglect to A nt __  BSENENRRES 99 (1) 
Commerce, offenses against inter- 
RU ee 118 
Communicating with the enemy - B-6 
I EB 5 oer inns a eras 112 
Conspiracy to defraud the United 
A SS 5 AGS a 82 
Contempt: 
eee duis = Beh 2 290 
of petty officer_________ aie 63 
of Secretary of Navy----- 98 (1) 
of superior officer__________ 6: 
Countenancing fraud against U. Ss. 91 
Counterfeiting (see forgers) _- . 91, 98, 113 
Countersign: 
OS ee : 59 
Improper y using. pata ientes > 59 
Cowardice in battle________ " B-6 


Crimes against nature____- + 59,108 
A ee 60 
Culpable ey in the per- 


formance of duty_______- 67 
Cursing (disorder)__________ 92 (3) 
Customs laws and regulations, 

offenses against _ _ _ __- 59 


14 


133 
133 
133 
133 


134 


8 
121, 132, 134 
121,134 


101 
101 
99 (5) 
125 
93 


92 
116 


134 





Damaging (see injuring) 
Dealing in supplies_________-_-__- 


Death sentence 
offenses). 
Debts, failure to pay (C to P)_-_- 
Defamatory language. using---- 
Deficiency, failure to report__-_- - 
Delaying cases or justice________ 
et less property than re- 


(see capital 


Desertion by resignation __-____-_ 
Desertion in time of war_-_-_-_--__- 
Deserting trust in battle____-__ -- 
Destruction of property: 
Military property __________-- 
Non-military property - - -- -- -- 
Private property... _........-. 
Property of the U. S_________- 
Detention of persons (see also 
arrest, false arrest)________~_- 
Detention of property (see larceny, 
theft, misappropriation). 
Disclosing countersign __ _ _-_---_- 
Discrediting armed forces (C to P)- 
Disfiguring a person, maiming____ 
Disobedience of orders: 
Ge petty ofmeer._...._-.<- 
“(ee 
fo Se ee 
of superior officer_____________ 
received by mail_ ; 
Rie eres 
Disorderly conduct (same as dis- 
order). 
Disposing of property (see destruc- 
tion, detention, larceny, theft) _. 
Disrespect (see contempt): 
i ARE er : 
to petty ESS GTS 
to official (C to P)_______-_- So 
Dirty clothing (C to P)________- 
pO See ee 
Drunken driving (Ct to duids ae 
Drunk on duty_- ate 
Deen O68 peek... . =. =. <=. <2... 
Drunk and disorderly 
Dueung......... 
Duty, culpable inefficiency i in the 
performance of_ 


E 

Embezzlement: 

Military property of U. S_____- 

Private property. ...........- 

| | eee 
Endangering the lives of others _ _ _ 
Endangering the safety of a com- 

man 
Enemy, aiding the____________ 
Enemy, property, offenses against _ 
Enlistment offenses: 

Fraudulent enlistment -_-_ _ _- 2 

Unlawful enlistment _- --_ -_-- -- 

Enlistment of deserters___-_-__-_ 

Enlistment of minors_-----__- 
Enticing another to desert_______ 
I Re hee o aes os ek 
Escape: 

Dial ooo ea paces 

From custody --- -- - -- ee 

Permitting AE Re 
Examination, cheating in_-----__- 
Exchanging watch-------------- 
Ra arena Be 








90 108,121,134 


98 (6), 99 133 ,134 
99 133 

75 (3) 92 
67 , 98 98 
86 132 

76 85 

76 85 

49 8 

B-6 85,99 
52 108 
52, 72, 111 109 
111 109 
52 109 
101 97 

59 101 
98 134 
122 124 
98 91 
98 90 
98 (14) 91 
47 90 
98 (15) 90 
92 116 

90 108 ,121 
63 89 
63 91 
98 (1) 88 
98 134 
55 112,113,134 
98 (21) 111 
5 112 
55 113 
92 116 
B-10 114: 
67 92 
89 121 
100 121 
100 121 
97 134 
59, 98 99 
B-6 104 
52, 59(4),71 103 
103, B-21 83, 134 
103, B-21 83 
B-21 84 
B-21 84 
82,85 
333 , B~7 106 
116 95 
67 ,116 95 
67 ,116 96 
99 (3) 133 
98 (12) 86 ,92 
127 
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SoS Dot 












Name of offense 





F 
Failure (see also _—- 

to afford relief (see battle offenses) 

to apprehend offenders- __--__-_ 

to join battle (see battle 

SS EBS AET SS RT ee 

to obey general orders 

(WE Sol at ses S 

to obey orders (local, battalion 

ORS i oe a. 


to obey regulations (VLRSN) _- 
to pay debts 
to report deficiency iemusnuens 
to support family_______- 
to suppress a mutiny ____- 
to write through denen’ chan- 


Falco (a Ue kare er 
Le RS Re eg re ice th 
False claims against U. S_______- 
False imprisonment___-_-__--_--_-- 
Pe Nr he 
False oath (see false swearing and 

perjury) 
False official statement_-__-__-_---- 
De re ed 
Pate MING. 8 oe eo 
BT TUN ooo Pon ween vcas 
False swearing (perjury) Piper thea 


[| SE Ae er ee 

Felony murder-_-_______-__- 

Fish and wildlife, violation of | reg- 
ulations protecting (C to P)____ 

Pe Ep nS ee es 

Forcing a safeguard__._________- 

Forgery (see uttering) __.--__---- 


Forging a certificate of ee. 
Forging a claim_-____-_-__-_-- a 
Forging a naval pass________._-- 
Fornication, a L. I. O. of: 
eae oie ees 
_ SS or a epee 
Carnal knowledge- - ---- --- - 
Fornication, proposing - ---__-_- z 
Fraud against the U. S_____-_---- 


Fraud not against the U. S__---- 
Fraudulent: 
Appointment -- -------- $ 
EIR ne ees 
IS Ss oa one wk 


Gambling - _ -_ _--- 

Gambling machines, failure to pay 
a tax on (violation, U. S. Inter- 
nal Revenue Code) __-___. °F 

General article: 

Conduct to the ox ag of good 
order and discipline_-_-____ 
Conduct unbecoming an officer 

and a gentleman__-_-_-_---_-- 
Scandalous conduct tending to 
the destruction of good morals. 

Giving receipts without vasesdacee 
ae Oe 


H 


Harboring deserters_- 
Harboring the enemy. - - - - -- - - - 
Hazarding a vessel___.____ __-- 
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B-6 
73 


54,84 
83 


59(5) 
59(6) 


59(7), 84, 
115 


85, 


54 
53 


98 
124 


98 
102, 
113 
113 
85 
113 
107 
121 
121 
59(9) 
80, 91 
57 

98, 103 


98, 103 
98, 103 


56 
59,129 


98 
99 
59 
87 


99 
95 


99 
92 
92 
92 
ees 


9 
92, 133, 134 
94 


1 
131,132,134 


107 
118 


134 
126 

102 

123, 132, 134 
134 
123 , 132 
134 


134 
134 
134 
134 
108, 121, 132, 
134 
121 
83 


83 
83, 134 


134 
134 


134 
133 
134 
132 


78,181 
110 


Homicide (see manslaughter) 


Manslaughter____._._.___---- 
Vehicular homicide_________-- 
Homosexuality_______....__---- 


Housebreaking. --____._____---- 


Immigration laws, violation of _ __ 
Impersonation of a federal agent __ 
Impersonation of an officer _ ---- 
Impugning the motives of another 


UT i en cop peeincaiena 


Inattention, (see carelessness, neg- 
ligence) 

Incapacity for duty due to intox- 
icating liquor_______.__.__--- 


Income taxes, Cviieties. U.S. In- 
ternal Revenue Code) ________- 

Injuring property (see also prop- 
ert 


119 
119 
59 , 108 


96 


59 
98 
75 


98 (2) 


59,129 


ha Seay RRR a ok 52, 59 (4), 68 


Insubordinate conduct toward pet- 
oe ne pean 
Insulting or defamatory language- 


Intercourse with the enemy_----- 
Interstate commerce, causing 2 
woman to be transported in in- 
terstate commerce for an im- 
moral purpose___________-- 
Intimidation of a member of court- 
Intimidation of witnesses___-__- -_- 
Intoxication (see drunkenness) - -- 
Intoxicating liquor as beverage: 
On board ship_... 25-25. 


In state prohibiting same__-_-_- 
On shore in unauthorized place- 
While a member of the shore 
NOR os ce oo es en 
Involuntary manslaughter 
also manslaughter) 


Joining a combination to weaken 
lawful authority of his com- 
manding officer___.._.________- 

Joyriding (unauthorized use of 
vehicle of another) ___- 


Language 
Boisterous--____-__- SRE AI 
Contemptuous_______________ 


Diminishing respect____-______- 


Insulting _ __ _ -- nee Bs sh A WO sa 
nae wiper be 
Obscene-__- 


Profane__- 


ll, 72, ili 
47, 48, 63 


9298; 
99 
B-6 


) 

75 (74) 
75 (14) 
119 


64 
90 ,109 


92 
62,63 , 98 


(1), 99 
92 


62 , 68 , 98, 
99 

62 ,63 ,75 
(12) 


99 
65 


98 (16) 
98 (16) 





118 
119 
119 
80,125, 
134 


130 


134 
134 
134 


92,117, 
133 ,134 


111,112, 
113,134 


134 
80, 108, 109 


91 
88,89, 91, 
116,117 


104 


92 
92 


92 
119 


89 
121 


- 116 
88 89,117 
88 , 89,116, 
117 

88 , 89, 92 
117 

88, 89, 94, 
116,117 
89, 89,116, 
117 

88 89,116, 
117 
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Name of offense 





Language—Continued 
Wir, 2 sb ee 


PINES oa fs Us 
I a tg kak oe 


Shouting and singing __- vy 
Threatening (C to P)________- 


Larceny (see theft)_______-_- 
Larceny by trick _ __ 
Leaving station before being regu- 
larly relieved_ nea ae 
Lesser included offenses (see at- 
tempts and the specific offense) - 
Letters, opening or reading an- 
as cic ata eee a ost 
Literature, obscene, circulating or 
exhibitin 
Lookout, op 8 drunk or leaving 
post 


SSS, A 
Maliciously setting fire 
Malingering - - _ _-___- 
Maltreatment (see cruelty) _ 


Maltreatment an inhabitant ___- 
Manslaughter: 
As aL. I. O. of murder____-__- 
Involuntary ____-__-_- faites 
Voluntary _ - Vaté.a pane otee 
oe se 8 oa hie 
Messages, receiving from enemy 
(see battle offenses) _._.______- 
Misappropriation (see larceny, 
theft, embezzlement, steal- 


ing): 
Property, U. S.__.-.-.--- nial 
Property, military ___-_-__- 
Property, private__._________- 


Misbehavior before the enemy 
(see battle offenses) _________-- 
Misconduct as a prisoner____-__- 
Misrepresentation of facts______- 
Missing movement (C to P)____- 
Missing (aircraft, ship, unit, etc.) - 
Military property of the U. S., 
damage, destruction, loss, neg- 
ligence toward, selling, wrong- 
ee SA 5... oe 
Motor vehicle offenses (see auto- 
mobile offenses) : 
Drunken driving____________- 
Negligent operation__________- 
_ - "i ; 
Reckless driving___________- 
Motor vehicle, stolen, transporta- 
tion or movement of, in inter- 
state commerce (Dyer Act) ___- 
i ee 
Muster, false__ 
Mutilation (see maiming, malin- 
gering).______- 
Mutinous words__ 


Mutiny (includes attempts, join- 
ing, not reporting) 


16 


62 

62 

65 

92 

48 ,98 
(10) (16) 
58 ,88 

58 '88 
51 

429 430 
99 

126 
50,51 06 
72, B- 19 


122 
124 
104 
60,72 


90,100, 
109 
90,100, 
109 
90,100, 
109 


B-6 
98 (new) 
54 ,98 (3) 
98 (4) (5) 
98 (4) (5) 


86 , 87 ,88, 
89 ,90 


98 (21) 
98 (21) 
90,109 

98 


118 
53 
70 


122 
65 


46 


88 , 89,116, 
117 
88 89,116, 
117 
88 89,116, 
117 


116 
88, 89,116, 
117 


121 
121 


86,113 
79 
133,134 
134 

113 

103 


124 

126 

115 

93, 105, 
128 , 134 
93, 128 


119 
119 
119 
124 


104 


121,132 
108, 121, 
132 
109 


99 
105 
107, 132 
87 


87 


108, 121, 
132 


111 
111 
121 
111 


134 
118 
107 


115,124 
82,89 , 90, 
94 


94 


Narcotic laws, offenses against - __ 
Narcotics, possession of ____---- 
Neglects (see failures). 
i Te See eters 
Neglect of duty, in battle_______ 
Neglect of duty, a L. I. O. of: 
azarding a vessel___._______- 
ae Me oe rece 


ck 2 | ee ee 
Negligent homicide (manslaugh- 
_ | ERECT Sa Sia ae 
Negligent stranding...._________ 
Negligent operation of a motor 


Negligently endangering the lives 

| A eee a ere 
I oe 
Noncompliance with procedural 


Obscenity: 
RM cr) re ee 


Literature, circulating______- 
Offenses, various against Federal 
laws: 
NN ae 
i SS area 
oo Se es 
Sg a ee 
— on shore, jurisdiction 
Offenders, failing or refusing to ap- 
OS CRESS TE ae 
Officers, offenses involving: 
Assaulting an officer_________- 
Assaulting a warrant officer___- 
Assaulting a N. C. O. or petty 
Conduct unbecoming an officer 
a QUO... 
Contempt towards 
Desertion 
Disrespect toward superior -_-__ 
Insubordinate conduct towards_ 


Wilful disobedience__________- 
Omnibus article (general article) __ 
Oppression of person subject to 


Oral coition, forcing, proposing, or 
performing PEM RAST Le ae 
Out of uniform 


Pandering (C to P, scandalous 
MR i tr nats oo oe ee 
Parole sign: 
ee “ 
Improperly using.____________ 
i ae : 
Perjury, subornation of_________ 
/ ECS een 
Pieces, Violate. __.... ....... 
Pledging uniform______-______. . 
Plundering on shore_____________ 
., | 2A ae 
Possession of: 
Forged document____________- 
Intoxicating liquor________- 
Narcotics___..-.___-- : 
Naval certificate or pass__ eames, 





119 
69 


98 (22) 


97 
92 


98 


98 (16) 
126 


73 


48 ,61 
48 ,61 


48 ,61 
99 

62 , 63 ,88 
,76 

62 ,63 ,98 
47 ,63 ,98 
47 

59 ,98 ,99 
60 


59 (15-18) 
98 


59,98 
59 
115 
115 
2 
99 (2) 
127 
113 
75,98 


75 (5) 
113 
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134 
134 


92 
99 


110 


107 
92 


119 
110 


111 


134 
116 


98 


88 89,91, 
116,117 
134 


134 
134 
134 
134 


5 
11 ,95,96 


90 
91 


91 


133 

89 

86 

89 91,117 
89, 90,91, 
92 


92 
133,134 
93 


125, 134 
92 ,134 


134 


101 

101 
131,134 
77,131,134 
103 

133 
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134 
134 


92 
99 


110 
107 


92 


119 
110 


111 


134 
116 


98 


134 


134 


5, 96 


Name of offense 


Name of offense 








Possession of—Continued 
Property of another___________ 
Wearing apparel of another____ 

Postal service, offenses against____ 

Presenting false claims.________ 

Principals, who are____________- 

Prisoner, misconduct while a_____ 

Prizes, offenses relating to: 
Persons on board____________- 
Removing property from__-____ 

Promissory note or check, not 

sufficient funds____________- 

Property, public, offenses against: 
Failing to prevent destruction of- 
Unlawful destruction or damag- 

ing, injuring, destroying or 


We ae ee ee 
Property, private, offenses against - 
re, public association 

gE RS ASE 


Prostitution, engaging in_______- 
Provoking words, (gestures or 


Ween) SS en es ee 
Public property (see property) 
Q 

CR. oS oo? cs ee 
R 


Rape (also carnal knowledge or 

statutory rape) ..........-.-.. 
Receiving stolen property_______- 
Reckless driving (see motor vehicle 

Re ie eae 
Receipts, delivering less than re- 

SE rh eee 
Refusing treatment____________- 
Refusing to receive prisoner___-___ 
Releasing prisoner without author- 


affor 
Reproachful conduct or words to 
another in the Navy__-_-_-___-__- 
Resisting arrest... .......___.- 
Revenue acts, offenses against___- 
Riot (breach of peace) ________- 2 
Robbery 
pF Be Sey ah iy ee ae Pec) ee 


| eR Saal Lied ne Syaes PRan GSE 


Safeguard, forcing 
Scandalous conduct, as a general 
charge includes offenses similar 

to the following acts: 
Aid in defrauding _____- 
Attempt to defraud__________- 
Attempted theft__ 
Attempt to destroy government 
property 
Acts in the nature of false pre- 


Falsify his accounts________--_- 
vue see. 
Permit lewd pictures to be 

| aA 
Propose fornication__________- 
Acts short of sodomy _-_-_---_-_- 
Hm. yee ES ES ee 
Cour Coe eee 


Propose oral coition__________- 
Force another to commit oral 
Moe Seo Poe 
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75, 98 (17) 
75, 98 G7) 


; "31 
41 
98 (new) 


52, 59 (4) 
72, 111 


99 
59 


62 
61 


121 
125 


98 (2) 
86 
AT (2) 


105 


59 (4) ,98 
98 


59 (1) 
59 (2) 
59 (8) 


59 (4) 


59 (5) 
59 (6) 
59 (7) 


59 (8) 
59 (9) 
59 (10) 
59 (14) 
59 (15) 
59 (17) 


59 (18) 









92 

134 

132 

77 

105 

93 ,103 

103 
121,133,134 
108 (3) 


80,108,109 
3,109 


133 
134 


117 
116,117 


120 
134 


111 
108,132 
90, 92 
11,92, 134 
11, 90, 91, 
92,96 


99 


117 

95 
134 
116 
122 
116 


108,109, 
110,134 
102 


77 
80 
80 


80 


80 , 107 
107 
131,134 


134 
134 
134 
134 
125 
134 


125,134 





Scandalous conduct as a general 
charge may also be found by 
the court, or preferred by Ae the 
convening authority as a lesse 
included offense of me 
specific charges, particularly 
to cover the attempt to do 
the specific offense, e. g.: 

Agotery. == eee 
Arson 


Bu na Bee ied eed ea a ee, 
Carual nowledge_______-_--- 
Conspiracy... ..._.......----- 
epertion.. = eee. 
False imprisonment___--- --- --- 
re FE gn a 
ol OE eae a 
Fraud, in violation of Art. 8 of 

SS ee 
Housebreakin: 
Interstate commerce violations 

(white slavery)___________-- 
Maiming 
Maliciously setting a fire__ _--_- 
Manslaughter_______________- 


Unauthorized use of an automo- 
bile of another____________- 
Uttering a forged writing___--_- 
Unlawful cohabitation _ __ _ ___- 
Seditious words, uttering _ -- ----- 
RRR ico Bolo Se Cpe Ges 
Selling naval property (see prop- 
erty, disposing, misappropriat- 
ing, larceny, etc.): 
Sentinel: 
Misbehavior of_________ 


Sleeping PRE ARENA ede ed 


Sodomy, acts short of._________- 
Solicitation to commit: 
Mutiny 


yin 
Stealing (see theft, misappropria- 
tion, larceny) 
Stealing property of the U. S__-- 
Stolen goods, receivin: 
Striking another (see a 


80 assault) _- 


Striking person in the Navy-_---- 
Striking person not in the Navy_- 
Striking a superior officer___-_-_- 
Stranding a ship_______________- 
Subordinate compelling surrender_ 
Subornation of perjury__----__-_- 


Taxes, failure to pay on gambling 
machines, income, excise (viola- 
tion of U. S. Internal Revenue 
OI at wa ae be 


127 80 ,134 
124 80 ,126 
93 80 ,127 
96 80,129 
121 80 ,120 
112 80 ,81 
93 80 ,127 
100 80 ,97 
102 80 , 132 
127 80,134 
57 80,121 

96 80,180 
118 80,134 
122 80 ,124 
124 80 ,126 
119 80,119 
127 80,134 
121 80 ,120 
125 80,121,134 
123 80 ,122 
107 80 ,134 
108 80 ,125 
58 80,121 
109 121 
110 123 
127 134 
107 134 
65 94 

65 94 

51 113 

55 118 

51 113 

50 113 

50 113 
118,129 134 
108 125 
59 (10-13) 80,125, 134 
47,59 82 
47 ,59 ; 82 
B-7 106 
B-7 106 
58 ,88 ,98 121 
125 121, 134 


48,61,98, 90,91,128 
120 
61 90,91,128 


98,120 128 
48 90,91 
69 110 

98 , B-6 100 _ 
115 181,134 

59,129 134 








Name of offense 


Name of offense 














Theft (see alse embezzlement, 
stealing, robbery and misappro- 
RRS ee aS 58 121 

big military property of the 


TEN a a ea 88 121 
Threatening to strike his superior 
0 AENEAN Sst FEOF 48 ,98 90 
(16) 
Threatening language 1 lan- 
guage, obscenity, etc.) __ 7 48 ,98 89,90 
(10) (16) 
Trading in captured property ___-_ sa 103 
18 
Treating superior with contempt_ 63 , 98 89 
, | a SE eine nna B-6 104,134 
U 
Unauthorized absence (see also 
absence offenses) ___-_______- 74 86 
Unauthorized use of an auto- 
mobile of another (joy riding) - 90 ,109 121 
Unlawful assembly -_ - - - __---_- 92 116 
Unlawful cohabitation _______-__- 127 134 


Unlawful detention____________- 101 97 


Unlawful enlistment ________-__- 103 84 
Unlawful separation from armed 
| RR Ree 7 98 84 
Using threatening language----_- 48, 98 128, 134 
Using intoxicating liquor _ - "% 
(7%) 
Uttering forged writing __ 1106 123 
Uttering mutinous or seditious 
Ss 2 3 wr otsbaiai ees rg 65 80, 82, 134 
Vv 
Violation of general order or regu- 
lation (VLRSN) charged as 
noncompliance with a general 
order or regulation... ______- 75 92 









Violation of general orders or regu- 
lation—Continued 
Alcoholic beverages, introduc- 
tion on board for beverage 
purposes (Navy Regs. 1269)_- 75 92 
Alcoholic beverages, inducing 


enlisted men to introduce on 
board ship (Navy Regs. 1269) - 75 92 
ng concealed weapons 
Nest Mee Tet L) < | ee 75 92 
Palin to report 5 deficiency 
reid Regs. 1219) -.......- 75 92 
Pledging uniform, clothing 
avy Regs. 1262)_.____--- 75 92 
ps! ye rae sa ig or of 
another (Navy 62) __ 75 92 
Respect to a senior, P inishing 
(Navy Regs. i 63,75 92 
Violation of lawful order of superi- 

i | Se eae 47,98  90,91,92 
Violation of local laws (C to P)__- 98 134 
Violation of local orders__-------- 98 92 
Violating pledge_______________- 99 (2) 133 
Voluntary cnaksioaaitier es ee 119 119 

Ww 
Wasting property_____.__-_--___- 71 108 ,109 
Watch, sleeping on____--_--_-_-_-- 50 113, 134 
Weapons, concealing dangerous_- 75 (11) 92 
Whee gevery... .. hes 118 134 
Wilful destruction of public prop- 

RN oe a sla ins eas Shoe kceen 52 108 ,109 
Wilful destruction of private prop- 

RS isa Sse a tee = 111 109 
Wilful disobedience (see disobedi- 

ence) 

Withholding of property -_____-_- 58 121 
Wounding (see also striking) - _-_- 61 et 90 ,128 





DIGESTS . 


(Continued from page 2) 


on a charge of burglary in the second degree—to 
which he pleaded not guilty. On motion of the 
prosecution, a 2-week continuance was granted. 
When the case came before the court again, both 
sides submitted evidence and the defendant en- 
tered a motion to dismiss. This was denied by 
the court. A motion by the prosecution for a 
further continuance of one week was granted. 
When the case came before the court for the 
third time, a prosecution motion to dismiss the 
action was granted, and the enlisted man was 
returned to naval jurisdiction on the same day. 
The question presented to the Judge Advocate 
. General for opinion was whether on these facts 
the enlisted man should be subjected to disci- 
plinary action. 
Part of section 74 of Naval Courts and Boards 
states, in substance, that unauthorized absence 


18 





is not an offense if it is due solely to arrest and 
detention by civil authorities—provided the de- 
tention is “followed by an acquittal in the civil 
court.” 

In applying this section to the particular facts 
in question, the Judge Advocate General said: 
‘Although dismissal of a criminal action on mo- 
tion of the prosecution is not the equivalent of 
an acquittal as a result of trial and is not a bar 
to later prosecution for a felony, the dismissal 
cannot be regarded as a conviction. Unless a 
conviction is entered or unless there is a deter- 
mination of fault on the part of the enlisted man 
which is made independent of the action of the 
court, it cannot be said that an offense has been 
committed by absence caused by inability to 
return to his station by reason of confinement 
by civil authorities.” 

Because there had been no conviction in the 
case of the enlisted man, and because there was 
no additional information upon which a deter- 
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92 
92 
92 
92 
92 
92 


11,92 
134 


133 
119 


8,109 
3, 134 


134 
8,109 
109 


121 
0 ,128 
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mination of fault on his part could be made, the 
Judge Advocate General was of the opinion that 
no disciplinary action should be undertaken. 


ABSOLUTE DECREE OF DIVORCE 


e@ An absolute decree of divorce that was not 
to become absolute for a period of 6 months was 
granted by a Kansas court to X, the wife of a 
chief petty officer. A few days after this decree 
had been granted, the chief married Y in the 
State of Arizona. After that, the chief was 
ordered to duty at a naval base in the Pacific. 
Y traveled to this base via Government trans- 
portation, and, with the chief, occupied interim 
housing. 

The Judge Advocate General was requested 
to advise whether the chief and Y were legally 
married, and therefore entitled to the transpor- 
tation involved, and to the interim housing. 

The decree of divorce granted by the Kansas 
court was in accordance with the provisions of 
a Kansas statute. The Supreme Court of that 
State in construing this statute held that a de- 
cree of divorce granted in pursuance of its terms 
absolutely dissolved the marriage status of the 
parties, except for the fact that they were pro- 
hibited from remarrying within a period of 6 
months. A prohibition of this kind cannot have 
extraterritorial effect, hence would not be an 
impediment to the parties to the decree re- 
marrying in any State other than Kansas. 

Since Arizona, where the chief and Y were 
married, has no prohibition against marriages 
of persons who have been divorced but whose 
decrees have not become final in accordance with 
the laws of the States in which the decrees were 
granted, it was the opinion of the Judge Advo- 
cate General that the chief’s marriage to Y was 
legal. ¢ 


STATUTORY OFFENSE .. . 


(Continued from page 5) 


(b) the name and address of the accused, 
(c) the name and address of the owner of the 
vehicle operated by the accused, and (d) the 
name and address of each person in the vehicle 
operated by the accused at the time of the 
striking or collision. 

Applying some hypothetical facts. of a typical 
hit-and-run case to the above in order to see 
how a specification for a summary court- 
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martial would read, we would find the result to 
be something like the following: 

“In that Paul Lee Doe, machinist’s mate first 
class, service number 765 43 22, U. S. Navy, 
attached to and while so serving on board the 
U.S. 8S. Boxer, was, on or about August 10, 1950, 
on Pali Road, a public highway in the city and 
county of Honolulu, Territory of Hawaii, the 
driver of a vehicle, to wit, a Packard sedan, 
bearing Territory of Hawaii license plates num- 
ber L—2345 for the year 1950, which said vehicle 
did then and there collide with a second vehicle, 
to wit, a Chrysler coupe bearing Territory of 
Hawaii license plates number K-6789 for the 
year 1950, containing three persons, namely, 
one Daniel J. Parsons, ensign, U. S. Navy, one 
Paula Kelsey and one Donald Kelsey, junior, 
both civilians, and knowing that the aforesaid 
vehicles had collided, did, knowingly, wilfully, 
unlawfully, and in violation of section 11702, 
Revised Laws of Hawaii, 1945, fail immediately 
to cause said Packard sedan to stop and forth- 
with give to the said occupants of the said 
Chrysler coupe all needed assistance, and did 
fail to give to the said occupants of said Chrysler 
coupe the number of said Packard sedan, his, 
the said Doe’s name and address, together with 
the name and address of the owner of said 
Packard sedan, and the name and address of 
each person in said Packard sedan at the time 
of the collision aforesaid.” 

Must a specification allege each of the fore- 
going elements in order to state an offense under 
this statute? The reader may ask: What if 
the accused has failed to carry out only a portion 
of the duties placed upon him by thislaw? For 
example, what is the situation if the automobile 
driven by the accused has collided with another 
vehicle; the accused has stopped his car, in- 
quired as to whether there were injuries need- 
ing medical treatment, been informed that there 
were none, then driven ahead? The answer is 
that he has violated that statute by failing to 
give the occupant of the other car the number 
of his (the accused’s) vehicle, his (the 
accused’s) name and address, and the name and 
address of each person in the accused’s vehicle 
and of the owner of that vehicle. (Territory v. 
Tam (1942), 36 Haw. 32). This means that a 
specification based on this set of facts would 
only allege the actual omissions of the accused. 
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This would result in a specification that states 
an offense under this statute. 


Legal-conclusion statute 

Let us now take up the third type of statute— 
the statute that prohibits in terms of a legal con- 
clusion. An example of a statute of this type 
is one that makes criminal the careless or heed- 
less operation of a motor vehicle. Let us again 
take for purpose of illustration an Hawaiian 
statute : Section 11701, Revised Laws of Hawaii, 
1945. It reads as follows: 

“SEC. 11701. Careless or heedless operation 
of vehicles or riding of animals; penalty.— 
Whoever operates any vehicle or rides any ani- 
mal carelessly or heedlessly of the rights or 
safety of others, or in a manner so as to endan- 
ger or be likely to endanger any person or prop- 
erty, shall be punished by a fine not exceeding 
$1,000 or by imprisonment for not more than 
one year, or by both.” 

When this section of the Revised Laws of 
Hawaii, 1945, is compared with section 11702, 
discussed above, it will be seen that the pleading 
problems that arise out of each are substantially 
different. Section 11702 lends itself readily to 
being pleaded “in the language of the statute,” 
and if a thorough job-is done an offense will 
necessarily be stated. Section 11701, on the 
other hand, if so pleaded, would lead to no more 
than the allegation of a legal conclusion, which, 
if unsupported by allegations of facts, would 
be wide open to objection on the part of the 
accused as not stating an offense. 

To simplify analysis of this problem, let us 
assume the accused has been operating a vehicle, 
and not riding an animal. First, what are the 
elements of an offense prohibited by this stat- 
ute? We see immediately that this statute is 
not only a legal-conclusion type, but also a mul- 
tiple-offense type. It prohibits: 

(1) operating a vehicle carelessly (or heed- 
lessly) of the rights (or safety) of others, and 

(2) operating a vehicle in a manner so as to 
(a) endanger any person or property, (b) be 
likely to endanger any person or property. 

Obviously an allegation that the accused “op- 
erated a vehicle carelessly (or heedlessly) of the 
rights (or safety) of others” is a conclusion and 
open to objection by the accused that it is not 
sufficiently specific. Such a conclusion in the 
words of the statute must, therefore, be backed 
up by allegations of fact stating precisely how 
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and in what manner the accused operated -the 
vehicle so as to have been careless or heedless. 
Again assuming a hypothetical set of facts for 
purposes of illustration, we can draw the fol- 
lowing specification that will allege an offense 
under this statute: 

“In that George Peter Zilch, seaman, service 
number 123 45 67, U. S. Navy, attached to and 
while so serving on board the U. S. S. Boxer, 
did, on or about August 15, 1950, on Pali Road, 
a public highway in the city and county of 
Honolulu, Territory of Hawaii, in violation of 
section 11701, Revised Laws of Hawaii, 1945, 
operate a vehicle, to wit, a Packard sedan, bear- 
ing Territory of Hawaii license plates number 
L-1234 for the year 1950, carelessly and heed- 
lessly of the safety of others; namely, one John 
Paul Jones, ensign, U. S. Navy, one Mary Jones 
and one Henry Jones, both civilians, then and 
there occupants of a Chrysler coupe bearing 
Territory of Hawaii license plates number 
K-5678 for the year 1950, by unlawfully oper- 
ating said Packard sedan on his, the said Zilch’s, 
left side of said highway, and by failing to main- 
tain a proper lookout for vehicles approaching 
said Packard sedan at said time and place on 
said highway, and by operating said Packard 
sedan into and against said Chrysler coupe.” 

A proper inquiry at this point would be why 
do we plead that the accused operated a vehicle 
“carelessly and heedlessly” while the statute 
says “carelessly or heedlessly”? The answer is 
found in section 29, Naval Courts and Boards, 
which provides that “A specification should not 
allege two or more offenses in the alternative or 
disjunctive. Even when a charge is predicated 
upon a statute, the words of which are in the 
alternative, then the alternative offenses thus 
provided for should, if it be desired to allege 
more than one offense, be set out in separate 
specifications. In general it may be said that 
the word ‘or’ appearing in the part of the speci- 
fication which states the offense is bad except 
where it is used in the sense of ‘to wit’.”. The 
words “carelessly” and “heedlessly” are so 
nearly similar in meaning that it would serve no 
useful purpose in preferring two separate speci- 
fications, one alleging careless operation and the 
other heedless operation. Since they are so 
similar, the two words may be joined by “and.” 

The specification would, of course, state an 
offense if only one of these words were used. 
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Pleading both words is a redundancy practiced 
by lawyers—perhaps out of an abundance of 
caution, or from fear that a jury may draw a 
distinction between the two words and feel that 
the facts support one of the terms but not the 
ther. 


How specific must the pleading be? 


We shall now proceed to take a look at some of 
she more common shortcomings in pleading stat- 
utory offenses. The first of these concerns the 
question: how specific must the pleading be? 
It arises, of course, principally in connection 
with the conclusion type of statute just dis- 
cussed. We have previously stated the general 
rule to be that the acts or omissions alleged must 
be set forth with particularity sufficient to 
(1) apprise the accused of the offense intended 
to be charged against him, and (2) enable the 
accused to interpose the plea of former jeopardy 
upon a subsequent trial for the same offense. 
Now for a case in point. 

CMO 7, 1949, 174, discusses the question of 
particularity as to the allegations of time and 
place of the offense. In that case the specifica- 
tion alleged that the accused “ ‘did, during the 
period from about 11 March 1946 to about 
3 June 1947, exact date to the relator unknown,’ 
steal specified items of photographic equipment 
from the photographic laboratory of the U. S. 
Naval Air Station, Jacksonville, Florida.” The 
accused objected to this specification on the 
ground that the allegations as to time and place 
were too vague and indefinite and lacked the 
degree of precision required. It was held that 
this specification was sufficient and that the 
court did not err in overruling the objection of 
the accused thereto. The holding of the Court- 
Martial Order on this point was as follows: 

~« ‘Tt is not necessary that a specification be 
framed with the technical precision of a com- 
mon law indictment, so long as it clearly shows 
jurisdiction in the court over the accused and 
over the offense with which he is charged, and 
the latter is sufficiently described to advise the 
accused of the time and place and circumstances 
under which it is claimed he committed the 
crime, to enable him to make any defense he 
may have.’ (N.C. &B., sec. 27.) Averments 
as to time and place and a description of the res 
or the person against whom the alleged crime 
was committed are cumulative and supple- 
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mentary methods of identifying the particular 
offense intended to be specified. It is highly 
desirable that all these factors be set forth with 
as much precision and certainty as possible 
under the circumstances, but in many cases it 
is impossible to allege the exact time or the pre- 
cise place the crime was committed or to iden- 
tify definitely the res or the person against 
whom the crime was committed. From the 
standpoint of legal sufficiency, the requirements 
as to the identity of the offense are met where 
the averments with respect to the foregoing 
factors taken as a whole are sufficient to clearly 
identify the particular offense intended to be 
charged. Where, however, time or place is nec- 
essary to vest jurisdiction in the court or where 
either is a necessary element of the offense, it 
must be pleaded with certainty.” 


Does the statute fit the facts of the case? 


Another pitfall in statutory pleading is the 
use of a statute not applicable to the facts of the 
case. Before you can successfully draft a speci- 
fication based on a statute, the facts of your case 
must fit the statute. 

First, the accused must be a member of the 
class of persons at which the statute is directed. 
Second, he must have done some act prohibited 
by the statute, or omitted to do something re- 
quired by the statute. This can only be deter- 
mined by analyzing the statute with the facts 
of your particular case in mind. 

What happens when the facts do not fit the 
statute, or vice versa, is shown in CMO 1, 
1949, 3. The specification in that case alleged 
that the accused, “while so serving at the U. S. 
Naval Submarine Base, New London, Connecti- 
cut, did, on or about July 20, 1948, at said sub- 
marine base, in violation of Chapter 332, Sec- 
tion 6365 of the General Statutes of Connecticut, 
providing as follows: ‘Any auctioneer, com- 
mission merchant, factor or broker or any agent 
or attorney of any private corporation, volun- 
tary association, business house or private 
individual, who shall take, purloin or secrete, 
or in any way appropriate to his own use or to 
the use of others, any of the goods, moneys, 

choses in action or property in his care or cus- 
tody as such auctioneer, commission merchant, 
factor, broker, agent or attorney, or any moneys 
received by him for the sale of such goods, 
choses in action or property, or collected by 
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him as such auctioneer, commission merchant, 
factor, broker, agent or attorney, with intent 
to defraud another, or with like intent, shall 
make any false entry upon any of their books, 
or keep false books or entries of and concerning 
their business and affairs, shall be fined not 
more than one thousand dollars or imprisoned 
not more than ten years or both,’ appropriate to 
his own use the sum of eighty dollars ($80), 
said sum of eighty dollars ($80) being the 


property of one A, fireman apprentice, U. S. - 


Navy.” It was pointed out that this specifica- 
tion did not set forth a violation of the statute 
in question because it was not averred that the 
accused came within one of the classes of per- 
sons described in the statute, and because it 
was not alleged that the accused did the act 
with intent to defraud another. The specifica- 
tion was accordingly held to be defective on its 
face and the findings thereon were set aside. 


Naval Courts and Boards as a guide 


Although you find yourself with the problem 
of pleading an offense under a statute because 
you were unable to locate an appropriate sample 
specification in Naval Courts and Boards, this 
does not mean that you have exhausted the use- 
fulness of that volume—there are a number of 
illustrations of proper statutory pleading that 
appear in Chapter II. Sections 93, 112, 113, 
and sections 121 to 129, inclusive, all contain 
sample specifications that show the proper 
method of pleading the quoted statutes. They 
are worth a careful study for they will assist 
you to grasp more clearly what is involved in 
the technique of pleading a statutory offense. 
If you succeed in doing this, you may someday 
have the satisfaction of knowing that you have 
been instrumental in reducing the number of 
offenders that escape punishment each year 
solely because of specifications set aside as 
defective. <¢ 


DEPOSITIONS .. . 


(Continued from page 9) 


(For other offenses for which the death pen- 
alty may be imposed, see articles 18, 82 and 
118 (4).) 

(f) Subject to the requirements of subdivision (d) 
of this article, a deposition may be read in evidence in 
any case in which the death penalty is authorized by law 
but is not mandatory, whenever the convening authority 
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shall have directed that the case be treated as not capital, 
and in such a case a sentence of death may not be 
adjudged by the court-martial. 

To understand the novelty of this paragraph 
for naval law we must first examine section 454 
of Naval Courts and Boards. It provides that 
“In any case where a deposition is used in evi- 





. dence by the prosecution by reason of the fact 


that oral testimony cannot be obtained, as au- 
thorized by article 68, AGN, the maximum 
punishment which may be imposed shall not 
extend to death or to imprisonment or confine- 
ment for more than one year...” In other 
words, the rule today is that upon the use of a 
deposition in evidence by the prosecution in a 
capital case, the case is, in effect, automatically 
treated as a case not capital due to the limita- 
tion of sentence—and the prohibition of article 
68 against the use of depositions in capital 
cases is thereby complied with. 

It should now be obvious that paragraph (f) 
of article 49 of the Code differs from the above 
in two respects: (1) it makes the use of a depo- 
sition by the prosecution in a capital case 
dependent upon affirmative action taken by the 
convening authority—he must have “directed 
that the case be treated as not capital’; and (2) 
it imposes no limitation of sentence (other than 
the prohibition against a sentence of death) 
where the prosecution uses a deposition in a 
capital case. 

One of the purposes of section 454 of Naval 
Courts and Boards, and the purpose of para- 
graph (f) now under discussion, is to provide 
a method of proof in those rare capital cases 
where a deposition is the only evidence avail- 
able to the prosecution, and the accused might 
otherwise escape punishment. 

Just how the convening authority will specify 
that a case will be treated as not capital will 
probably be covered by the Manual for Courts- 
Martial. It could be done by the convening 
authority’s amending of the precept or appoint- 
ing order that convened the court, or by his 
directing a letter to the president of the court. 

In reading paragraph (f) you noted that only 
where the death penalty is not mandatory can 
the convening authority direct a case to be 
treated as not capital. Of the capital offenses 
listed above, under our discussion of paragraph 

(e), the only one that carries a mandatory 
death sentence, and cannot be designated as not 
capital, is spying in time of war. 
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LETTERS TO THE EDITOR - 








Marine Law Specialists? 


@ In an article entitled “A Change in Terminology” 
(JAG JoURNAL, October 1950) a point is raised which is 
of interest to all Marine and Marine Reserve Officers 
who may be qualified for legal duties. In that article, 
the following statement appears: “Not all Navy lawyers 
are designated law specialists, and none of the Marine 
Corps lawyers are so designated.” The implication I 
received is that Marine lawyers are not qualified by 
virtue of Article 1 (13) which states that a law specialist 
“shall be construed to refer to an officer of the Navy 
or Coast Guard designated for special duty (law); .. .” 

However, Article 1 (3) defines Navy as to include the 
Marine Corps, and, when operating as a part of the 
Navy, the Coast Guard. It seems clear, then, that a 
Law Specialist may be a Marine Officer. The same 
would be true of a legal officer as defined in the Act. 

If it be argued that the inclusion of Coast Guard in 
subdivision 138 indicates that the word Navy is used in 
the strict sense, the answer is that the Code applies to 
the Coast Guard whether it is operating as part of the 
Navy or not, therefore it is necessary to include it sep- 
arately. Since the Marine Corps is always part of the 
Navy, reference to an officer of the Navy, would always, 
when used in the Code, include an officer of the Marine 
Corps. 

Very truly yours, 
BALDASSARE T. PANTANO, 
CAPT, USMCR (INACT) 
New York, N. Y. 


[This letter was referred to the author of the 
article in question. His answer follows.—Ed.] 


Dear Captain Pantano: 


The point raised by your letter is well taken. There 
is nothing in the Uniform Code that precludes Marine 
officers from being designated as law specialists. The 
statement to which you refer, “Not all Navy lawyers 
are designated law specialists, and none of the Marine 
Corps lawyers are so designated,” was intended as a 
statement of existing fact rather than an interpretation 
of the Uniform Code. 

By authority of the Officer Personnel Act of 1947, 
officers may be assigned within the Navy for special duty 
only in various fields, including law (61 Stat. 869; 34 
U. S. C., Sup. 211b). This enactment created the law 
specialist to which the Uniform Code refers. The au- 
thority to assign such specialists was not extended to 
the Marine Corps. 

Marine officers, when qualified, may perform law 
duties but they may not be designated for special duty 
only in the field of law. When the Uniform Code be- 
comes operative, Marine lawyers will be assigned to 
duty as legal officers on the staffs of commanding gen- 
erals, and as the law officers, trial counsel, or defense 
counsel of general courts-martial convened at Marine 
posts and stations. 

Sincerely yours, 
MAURICE A. DAVID 
1STLT, USMC 





To summarize briefly the effect of paragraphs 
(e) and (f) taken together, it can be said that 
the defense may always use a deposition in a 
capital case, but the prosecution may do so only 
where the convening authority can, and does, 
direct that the case be treated as not capital. 

This completes our detailed study of article 
49. We have seen that its provisions will per- 
mit much wider use of depositions than has 
heretofore been possible. In light of this, it is 
all the more important that we remind our- 
selves again that while a deposition can fre- 
quently be a handy, if not essential, tool in the 
hands of a counsel, it is, even under the most 
favorable of circumstances, a relatively poor 
substitute for a witness on the stand. It is 
rarely advisable to use a substitute for a wit- 
ness when a little extra preparation will make 
the witness available. + 
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NOTES... 


(Continued from page 11) 


dence was not supplemented by any information 
derived from wire tapping. It was the attitude 
and conduct of Coplon that put the agents of 
the Government upon their inquiry and caused 
them to observe her conduct. Such activities 
led to the surveillances of her by the agents in 
New York City. The very fact that the Gov- 
ernment obtained the identical information 
wrongfully did not destroy or taint evidence 
otherwise lawfully or properly acquired as the 
record disclosed in the case. 

Coplon contended that there was continual 
wire tapping and mail interception after indict- 
ment, during the trial, and even after the .con- 
viction. Even if true, this would not impugn 
or poison the evidence legitimately obtained and 
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used by the Government in the trial. The very 
fact that the agents of the Government may 
have committed serious breaches of the law (the 
court assumed this only for the sake of its dis- 
cussion) yet, their wrongdoing would not vindi- 
cate the defendant or warrant the court in 
granting a new trial except where it appeared 
that information thus acquired was employed to 
bring about her conviction. Obviously, the in- 
formation obtained by wire tapping and mail 
interception after conviction would have no in- 
fluence on her case. That telephone conversa- 
tions between the defendant and her attorney 
were intercepted may have been a breach of 
ethics, but unless such conduct was a means of 
procuring evidence to convict the defendant, a 
new trial cannot be granted. 

At the trial of Coplon, the court had sustained 
an objection by the Government to the general 
inquiry concerning wire tapping. The question 
was all-comprehensive and did not seek to elicit 
from the witnesses whether the evidence then 
being given was the product of wire tapping. 
The question did not relate to new evidence of- 
fered by the Government or to any evidence or 
fact elicited on cross-examination. Propounded 
in the way it was, it was wholly immaterial. 

Counsel for Coplon contended that. wire tap- 
ping within itself is wrongful and violation of 
the law. The court said that this is not true; 
otherwise, one would not dare dial a radio, which 

‘is intercepting a communication but in a lawful 
manner. Section 605, Title 47, U. S. C. A., as 
construed by the Supreme Court, does not make 
interception an offense—rather, the intercep- 
tion and disclosure of the contents of the mes- 
sage constitute the crime. Both acts are essen- 
tial to complete the offense. 

In the words of the court, “The fact that the 
Congress has repeatedly refused to ban wire- 
tapping may justify the-reasonable inference 


that the enactment of Section 605, Title 47, 
U. 8. C. A., supra, was for the purpose of pro- 
tecting and preserving the integrity, inviolate, 
of legitimate commercial transactions and that 
it was never intended to impair the police power 
of the Government by opening wide the channels 
and avenues of our diversified communications 
system to violators of the law. As presently con- 
strued, the criminal may ply his nefarious trade 
by radio, telegraph and telephone and enjoy im- | 
munity from detection and prosecution behind 
the protecting shield of Section 605, supra. Po- 
lice power is an all-pervasive and somewhat in- 
definable power of Government, and by analogy © 
from common-law principles, wire-tapping 
would be an approved and legitimate practice by 
law enforcement officers. Defendant cannot 
well complain because the agents of the Govern- 
ment refrained from offending against the law 
by making disclosures or use of information 
obtained by wire-tapping.” ‘ 

Counsel for defendant made an additional ~ 
contention that the arrest of the defendant was — 
not justified under the provisions of Section 
3052, Title 18, U. S. C. A.,? for the reason that 
“there was no likelihood of escape.” Whether 
the statute cited by counsel has been modified 
since the arrest was made is unimportant for 
the reason that it is a common-law rule, and 
therefore a part of the laws of the United States, 
that an enforcement officer may make an arrest 
without warrant where there is probable cause 
to believe that a felony has been or is about to 
be committed. 





2 § 3052. POWERS OF FEDERAL BUREAU OF INVESTIGATION. 

The Director, Assi Directors, inspectors, and agents of the Federal 
Bureau of Investigation of the Department of Justice may carry firearms, 
serve and subp issued under the authority of the United 
States and make arrests without for felonies cognizable under 
the laws of the United States, where the person making the arrest has 
reasonable grounds to believe that the person arrested is guilty of such 
felony and there is a likelihood of his escaping before a warrant can be 
obtained for his arrest. (June 25, 1948, ch. 645, § 1, 62 Stat. 817, eff. 
Sept. 1, 1948.) 
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